
EXHIBIT C

HUD RIDERTO AHP RESTRICTIVE COVENANTS

(TO RIDER TO DEED OF TRUST

AFFORDABLE HOUSING PROGRAM RETENTION AGREEMENT AND RESTRICTIVE COVENANTS)
This HUD RIDER TO AHP RESTRICTIVE COVENANTS (“Rider”) is made as of __________________, by ___________________________ (“Borrower”) and ___________________________ (“AHP Lender”).

WHEREAS, Borrower has obtained financing from  _______________________ (“Lender”) for the benefit of the project known as ___________________________ (“Project”), which loan is secured by a  ____________________________________ (“Security Instrument”) dated as of______________________, and recorded ____________________, (“Records”) on ____________________ as _______________________________, and is insured by the United States Department of Housing and Urban Development (“HUD”);

WHEREAS, Borrower will be receiving an AHP loan from the AHP Lender, which AHP Lender is requiring certain restrictions be recorded against the Project as Exhibit B to the Deed of Trust (“Exhibit B”), entitled Rider to Deed of Trust Affordable Housing Program Retention Agreement and Restrictive Covenants (the “AHP Restrictive Covenants”); and

WHEREAS, HUD requires as a condition of its insuring Lender’s financing to the Project, that the lien and covenants of the AHP Restrictive Covenants be subordinated to the lien, covenants, and enforcement of the Security Instrument; and

WHEREAS, the AHP Lender has agreed to subordinate the AHP Restrictive Covenants to the lien of the Mortgage Loan in accordance with the terms of this Rider.

NOW, THEREFORE, in consideration of the foregoing and for other consideration the receipt and sufficiency of which are hereby acknowledged, the parties hereby agree as follows:

(a)
In the event of any conflict between any provision contained elsewhere in the AHP Restrictive Covenants and any provision contained in this Rider, the provision contained in this Rider shall govern and be controlling in all respects as set forth more fully herein.

(b)
The following terms shall have the following definitions:

“AHP” means the Affordable Housing Program of the Federal Home Loan Bank of San Francisco.
“AHP Restrictive Covenants” means the covenants and conditions required by, contained or relating to the Income and Affordability Restrictions, the AHP Policies and Procedures, the AHP Regulations, the Subsidy Agreement, and the AHP Application (all as defined in Exhibit B).
“Code” means the Internal Revenue Code of 1986, as amended.

“HUD” means the United States Department of Housing and Urban Development.

“HUD Regulatory Agreement” means the Regulatory Agreement between Borrower and HUD with respect to the Project, as the same may be supplemented, amended or modified from time to time.

“Lender” means ___________________________________, its successors and assigns.

“Mortgage Loan” means the mortgage loan made by Lender to the Borrower pursuant to the Mortgage Loan Documents with respect to the Project.

“Mortgage Loan Documents” means the Security Instrument, the HUD Regulatory Agreement and all other documents required by HUD or Lender in connection with the Mortgage Loan.

“National Housing Act” means the National Housing Act of 1934, as amended.

“Program Obligations” has the meaning set forth in the Security Instrument.

“Residual Receipts” has the meaning specified in the HUD Regulatory Agreement.

“Security Instrument” means the mortgage or deed of trust from Borrower in favor of Lender, as the same may be supplemented, amended or modified.

“Surplus Cash” has the meaning specified in the HUD Regulatory Agreement.

(c)
Notwithstanding anything in the AHP Restrictive Covenants to the contrary, except the requirements in 26 U.S.C. 42(h)(6)(E)(ii), to the extent applicable,] the provisions hereof are expressly subordinate to (i) the Mortgage Loan Documents, including without limitation, the Security Instrument, and (ii) Program Obligations (the Mortgage Loan Documents and Program Obligations are collectively referred to herein as the “HUD Requirements”).  Borrower covenants that it will not take or permit any action that would result in a violation of the Code, HUD Requirements or AHP Restrictive Covenants.  In the event of any conflict between the provisions of the AHP Restrictive Covenants and the provisions of the HUD Requirements, HUD shall be and remains entitled to enforce the HUD Requirements.  Notwithstanding the foregoing, nothing herein limits the AHP Lender’s ability to enforce the terms of the AHP Restrictive Covenants, provided such terms do not conflict with statutory provisions of the National Housing Act or the regulations related thereto.  The Borrower represents and warrants that to the best of Borrower’s knowledge the AHP Restrictive Covenants impose no terms or requirements that conflict with the National Housing Act and related regulations.

(d)
In accordance with 26 U.S.C. 42(h)(6)(E)(i)(1), in the event of foreclosure (or deed in lieu of foreclosure), the AHP Restrictive Covenants (including without limitation, any and all land use covenants and/or restrictions contained herein) shall automatically terminate, with the exception of the requirements of 26 U.S.C. 42(h)(6)(E)(ii) above, to the extent applicable, or as otherwise approved by HUD.

(e)
Borrower and the AHP Lender acknowledge that Borrower’s failure to comply with the covenants provided in the AHP Restrictive Covenants does not and shall not serve as a basis for default under the HUD Requirements, unless a default also arises under the HUD Requirements.

(f)
Except for the AHP Lender’s reporting requirement, in enforcing the AHP Restrictive Covenants the AHP Lender will not file any claim against the Project, the Mortgage Loan proceeds, any reserve or deposit required by HUD in connection with the Security Instrument or HUD Regulatory Agreement, or the rents or other income from the property other than a claim against:

i.
Available surplus cash, if the Borrower is a for-profit entity;

ii.
Available distributions of surplus cash and residual receipts authorized for release by HUD, if the Borrower is a limited distribution entity; or

iii.
Available residual receipts authorized by HUD, if the Borrower is a non-profit entity, 

(g)
For so long as the Mortgage Loan is outstanding, Borrower and AHP Lender shall not further amend the AHP Restrictive Covenants, with the exception of clerical errors or administrative correction of non-substantive matters, without HUD’s prior written consent.

(h)
Subject to the HUD Regulatory Agreement, the AHP Lender may require the Borrower to indemnify and hold the AHP Lender harmless from all loss, cost, damage and expense arising from any claim or proceeding instituted against AHP Lender relating to the subordination and covenants set forth in the AHP Restrictive Covenants, provided, however, that Borrower’s obligation to indemnify and hold the AHP Lender harmless shall be limited to available surplus cash and/or residual receipts of the Borrower.

[The following paragraph is to be used with tax credit projects]

(i)
Notwithstanding anything to the contrary contained herein, it is not the intent of any of the parties hereto to cause a recapture of the Low Income Housing Tax Credits or any portion thereof related to any potential conflicts between the HUD Requirements and the AHP Restrictive Covenants.  Borrower represents and warrants that to the best of Borrower’s knowledge the HUD Requirements impose no requirements which may be inconsistent with full compliance with the AHP Restrictive Covenants.  The acknowledged purpose of the HUD Requirements is to articulate requirements imposed by HUD, consistent with its governing statutes, and the acknowledged purpose of the AHP Restrictive Covenants is to articulate requirements imposed by Section 42 of the Code.  In the event an apparent conflict between the HUD Requirements and the AHP Restrictive Covenants arises, the parties and HUD will work in good faith to determine which federally imposed requirement is controlling.  It is the primary responsibility of the Borrower, with advice of counsel, to determine that it will be able to comply with the HUD Requirements and its obligations under the AHP Restrictive Covenants.  No action shall be taken in accordance with the rights granted herein to preserve the tax exemption of the interest on the notes or bonds, or prohibiting the owner from taking any action that might jeopardize the tax-exemption, except in strict accord with Program Obligations.
AHP LENDER:
By:

BORROWER:

By:  


By:  


                     By:____________________________________ 


A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of _____________County of _________________
On _______________ before me, ______________________, a notary public, personally appeared ____________________________________, who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.
I certify under PENALTY OF PERJURY under the laws of the State of _____________ that the foregoing is true and correct.

Witness my hand and official seal.
Signature ________________________________ 




(Seal)

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of _______________
County of _________________
On _______________ before me, ______________________, a notary public, personally appeared ____________________________________, who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.
I certify under PENALTY OF PERJURY under the laws of the State of _______________ that the foregoing is true and correct.

Witness my hand and official seal.
Signature ________________________________ 




(Seal)



