April 30, 2012
Ms. Jennifer J. Johnson
Secretary
Board of Governors of the
Federal Reserve System
20th Street and Constitution Avenue, N.W.
Washington, D.C. 20551
Re:

Notice of Proposed Rulemaking Regarding Enhanced Prudential Standards
and Early Remediation Requirements for Covered Companies

Dear Ms. Johnson:
The 12 Federal Home Loan Banks (“FHLBanks”) appreciate this opportunity to comment
on the notice of proposed rulemaking regarding enhanced prudential standards and early
remediation requirements (“Enhanced Standards”) under sections 165 and 166 of the DoddFrank Wall Street Reform and Consumer Protection Act (“DFA”) for covered companies
(“Proposal”) published by the Board of Governors of the Federal Reserve System (“Board”) in
the Federal Register on January 5, 2012. The Enhanced Standards will apply to bank holding
companies (“BHCs”) with consolidated assets of $50 billion or more (“Large BHCs”) and
nonbank financial companies that are designated by the Financial Stability Oversight Council
(“FSOC”) for supervision by the Board (“Significant Nonbanks”) (Large BHCs and Significant
Nonbanks are hereinafter collectively referred to as “Covered Companies”).
The FHLBanks appreciate the difficult challenges presented to the Board by the DFA,
including the Board’s responsibility to issue Enhanced Standards under DFA sections 165 and
166. We also appreciate the opportunity to express our views regarding the Proposal to the
Board, and will make ourselves available at any time to provide additional insights about the
FHLBank System, the cooperative structure of the FHLBanks, and the potential impact of
enhanced prudential regulatory standards on the statutorily-mandated mission and structure of
the FHLBanks. As discussed below, the FHLBanks believe they should not be designated as
Significant Nonbanks by the FSOC, and the Board should expressly exclude the FHLBanks from
the scope of this Proposal. In addition, the FHLBanks believe that, to the extent the Board and
FSOC determine enhanced prudential standards should be applied to the FHLBanks, the Board
and FSOC should consult with the FHLBanks’ regulator, the Federal Housing Finance Agency
(“Finance Agency”), and the Finance Agency should be the entity that promulgates prudential
standards specifically tailored to the FHLBanks’ unique mission and structure. Furthermore,
FHLBank members and their affiliates should be able to continue to invest in FHLBank
Consolidated Obligations and capital stock, without having such investments constrain the
members’ ability to borrow from an FHLBank due to single-counterparty credit limits applicable
to Covered Companies. Finally, Covered Companies should be permitted to consider access to
FHLBank advances in establishing an appropriate liquidity buffer and as part of their
contingency funding plans.
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Introduction: The Safe and Sound Management of the FHLBanks
During the 2007-2008 Liquidity Crisis

During the liquidity crisis of 2007-2008, the FHLBanks demonstrated their ability to
operate and grow safely and soundly during a large financial shock and fulfill their mission of
providing liquidity to member institutions in support of home mortgage finance and community
lending. Just as Congress intended, the FHLBanks were able to grow to meet member demand
for advances through their funding structure that, by its nature, is designed to be stable and
effective during a financial crisis.1 As investors moved from money-market and lower-quality
investments to higher-quality investments, including FHLBank Consolidated Obligations, the
FHLBanks were able to safely fund the increased demand for advances from their members.
Furthermore, as designed by statute, member institutions simultaneously infused the FHLBanks
with capital by purchasing activity stock required as a condition of advance borrowings from an
FHLBank. The leverage ratio of the FHLBank System, therefore, remained unchanged
throughout the most critical period of the crisis.
Due to stringent statutory and regulatory collateral requirements, sound collateralized
lending practices, and rigorous prudential supervision by the Finance Agency, the FHLBanks
were able to meet the increased demand for advances without experiencing a single dollar of
credit loss in lending to their members. In fact, since 1932, no FHLBank has experienced a credit
loss on an advance to a member. The FHLBanks remain well positioned to respond to their
members’ liquidity needs while effectively managing credit risk associated with such lending
activity. The FHLBanks regularly interact with and monitor their members, reviewing among
other things, federal regulatory reports and records relating to FHLBank members.2 The
FHLBanks use the information available to them and, under certain circumstances, work closely
with their members’ primary regulators in meeting their members’ liquidity needs in a prudent
and responsible manner. In 2007 and 2008, the FHLBanks continued to provide liquidity to their
members as long as there was sufficient collateral and, consistent with Finance Agency
regulation and using their discretion, did so for capital deficient members, as long as the
appropriate federal banking agency did not exercise its discretion to prohibit a member from
additional borrowing from an FHLBank.3
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We also note that the FHLBanks’ balance sheets, in accordance with their structural design, have contracted
significantly in the wake of the crisis.
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The FHLBank Act enables the FHLBanks to access certain regulatory “reports, records, or other information”
relating to the condition of FHLBank members. 12 U.S.C. § 1442(a).
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For capital deficient but solvent members with positive tangible capital, the appropriate federal banking agency
for a member may direct the member not to borrow additional amounts from its FHLBank.12 C.F.R § 1266.4(d).
For insolvent members renewing an advance, the same standard applies, 12 C.F.R. §1266.4(c); however, an
FHLBank cannot make a new advance to a member without positive tangible capital unless the member’s
appropriate federal banking agency requests the FHLBank to extend such advance. 12 C.F.R. 1266.4(b).
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Summary of Recommendations
The FHLBanks are subject to robust, comprehensive, and effective prudential regulation
by a mission-specific prudential regulator, the Finance Agency. During the liquidity crisis, the
FHLBanks operated prudently and effectively to provide liquidity to members, thereby helping
to mitigate the impact of the market disruption. The FHLBanks did not present a threat to the
stability of the financial system – quite the contrary. The FHLBanks should therefore be
permitted to continue to serve their members’ liquidity needs subject only to Finance Agency
prudential supervision. Accordingly, as explained in detail below, the FHLBanks believe:
I. With Respect to Prudential Standards for the FHLBanks:
A. The FHLBanks should not be designated as Significant Nonbanks by the FSOC.
B. The Board should expressly exclude the FHLBanks from the scope of the Proposal.
C. To the extent the Board finds that additional prudential standards may be appropriate for
the FHLBanks, the Board and FSOC should consult with the Finance Agency, and the
Finance Agency should be the entity that promulgates prudential standards specifically
tailored to the FHLBanks’ unique mission and structure.
II. With Respect to Prudential Standards as Applied to FHLBank Members and
Affiliates:
A. The Board should expressly confirm that securities issued or guaranteed by the
FHLBanks, including Consolidated Obligations of the FHLBank System, qualify as
highly liquid assets under Proposed Section 252.51(g)(ii).
B. The Final Rule should expressly:
1. Exclude investments in FHLBank Consolidated Obligations and FHLBank capital
stock from single-counterparty credit limits in Proposed Section 252.97(a)(2), and
2. Include FHLBank Consolidated Obligations as eligible collateral under Proposed
Section 252.95(c)(2).
C. The Final Rule should expressly indicate that excess collateral subject to an FHLBank
blanket lien is “unencumbered” for purposes of Subpart C.
D. The Final Rule should expressly indicate that a Covered Company may include access to
FHLBank advances:
1.

In short-term liquidity ratios as part of the liquidity buffer required by Proposed
Section 252.57, and

2.

As a primary funding source in the Contingency Funding Plan required by
Proposed Section 252.58.
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E. The Final Rule should clarify that, for purposes of Subpart D’s single-counterparty credit
exposure limits, an FHLBank member does not have “control” of an FHLBank by
owning 25 percent of the FHLBank’s capital stock.
I. Prudential Standards for the FHLBanks
A. The FHLBanks should not be designated as Significant Nonbanks by the FSOC.
The FHLBanks previously submitted comment letters to the FSOC on its proposed rule
and advance notice of proposed rulemaking regarding the FSOC’s authority to require
supervision and regulation of certain nonbank financial companies (“FHLBank FSOC
Comments”), which we hereby incorporate by reference.4 For all the reasons explained in detail
in the FHLBank FSOC Comments, the FHLBanks should not be designated as Significant
Nonbanks by the FSOC. In the preamble to its final rule, the FSOC deferred to the Board any
industry-based exemptions from potential Significant Nonbank designation.5
B. The Board should expressly exclude the FHLBanks from the scope of the Proposal.
The FHLBanks recognize that the Board is presented with a difficult timing issue as it
seeks to fulfill the Congressional mandate to promulgate regulations to implement DFA Sections
165 and 166, without knowing precisely which entities and entity classes the FSOC will
designate as Significant Nonbanks. The FHLBanks also recognize that the Proposal was
developed with large, complex bank holding companies in mind and that, following the FSOC’s
designation of a nonbank financial company as a Significant Nonbank, the Board intends to
“assess the business model, capital structure, and risk profile of the designated company to
determine how the proposed enhanced prudential standards and early remediation requirements
should apply.”6 In light of the Board’s expressed intention to perform these assessments, the
FHLBanks believe the Final Rule should specify that the Enhanced Standards will not apply to a
newly designated Significant Nonbank until the Board has completed its assessment and made its
determination as to whether and how the application of the Enhanced Standards should be
tailored for a particular newly designated Significant Nonbank.7
In the case of the FHLBanks, we believe that this issue can most easily be addressed by
removing the FHLBanks from the scope of the Proposal, which the Board has the discretion to
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See Exhibit A, Letter from FHLBanks (December 19, 2011), and Letter from FHLBanks (November 5, 2010).
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See 77 Fed. Reg. at 21638, col. 3 and fn 6.

6

77 Fed. Reg. at 597, col. 3.
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Id. We note that certain provisions in the Proposal cannot be applied to the FHLBanks. For example, as the Board
is aware, the capital structure of the FHLBanks is determined by federal statute, and the FHLBanks are prohibited
from issuing the types of capital instruments that are treated as permanent Tier 1 capital for bank regulatory
capital purposes. Congress acknowledged this distinction by specifically exempting the FHLBanks from the
leverage and risk-based capital requirements of DFA Section 171.
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do. Congress appears to have been concerned about, and sought to avoid having Title I of the
DFA result in imposing duplicative regulation. Specifically the DFA provides as follows:

Sec. 169. Avoiding Duplication
The Board of Governors shall take any action that the Board of Governors
deems appropriate to avoid imposing requirements under this subtitle that are
duplicative of requirements applicable to bank holding companies and nonbank
finacial companies under other provisions of law. (Emphasis added)
In addition, under DFA Section 170(a), the Board is authorized to issue regulations setting forth
criteria that could exempt the FHLBanks from designation as Significant Nonbanks.
The Board’s exercise of its discretion under Section 169 and Section 170(a) is
particularly appropriate in the case of the FHLBanks. The FHLBanks have a “cradle-to-grave”
regulatory structure already in place and a dedicated prudential regulator, the Finance Agency,
charged by Congress with regulating the management and operations of the FHLBanks. The
Finance Agency exercises comprehensive regulatory oversight over the FHLBanks: it determines
their permissible activities; it conducts regular, thorough examinations of their operations; it
exercises full enforcement authority over them; and it may appoint itself as conservator or
receiver for an FHLBank. The superseding primary role of the Finance Agency regarding the
FHLBanks was recognized by Congress when it expressly provided that an FHLBank would not
be subject to the appointment of the Federal Deposit Insurance Corporation as a receiver under
Title II of the DFA.8
In 2008, with the enactment of the Housing and Economic Recovery Act of 2008
(“HERA”), Congress reviewed and enhanced the regulatory structure applicable to the
FHLBanks, establishing a single regulator for the FHLBanks and the “Enterprises” (Fannie Mae
and Freddie Mac). As mandated by Section 1313(f) of HERA, when promulgating regulations
that apply to the FHLBanks, the Finance Agency is charged with considering the differences
between the FHLBanks and the Enterprises with respect to the FHLBanks’ cooperative
ownership structure; mission of providing liquidity to members; affordable housing and
community development mission; capital structure; and joint and several liability. In requiring
the Finance Agency to engage in this analysis as a part of each Finance Agency rulemaking
applicable to the FHLBanks, Congress highlighted the unique nature of the FHLBanks and the
need to ensure that rulemakings take into consideration the FHLBanks’ special structure and
mission. Consistent with this Congressional intent, the Finance Agency is charged with ensuring
the safety and soundness of the FHLBanks by tailoring rules to the specific mission and structure
of the Banks, and we ask that the Board also tailor any rules applicable to the FHLBanks to our
mission and structure.
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DFA § 201(a)(11)(C).

5

The Finance Agency has issued a proposed regulation that sets forth prudential standards
for the management and operations of the FHLBanks. See Prudential Management and
Operations Standards, Proposed Rule (76 Fed. Reg. 35791) (“Finance Agency Prudential
Standards”). The Finance Agency Prudential Standards seek to address the same issues included
in the Proposal (including liquidity, risk management, credit and counterparty risk, and remedies
for noncompliance), and are intended to be tailored to the specific structure and mission of the
FHLBanks. In addition, in accordance with HERA, the Finance Agency has issued regulations
regarding capital classifications and prompt corrective action that are very similar to the early
remediation provisions of section 166 of the DFA.9 The Finance Agency also issued regulations
that authorize it to mandate a temporary increase in the capital requirements for an FHLBank.10
In other parallels to the Proposal, the Finance Agency, among other liquidity-related provisions,
mandates short-term liquidity requirements for FHLBanks and requires each FHLBank to have a
risk management policy that addresses day-to-day operational liquidity needs and contingency
liquidity needs.11 Accordingly, we believe that, to the extent the Board finds that the Finance
Agency Prudential Standards should be enhanced, the Board should consult with the Finance
Agency in the development and promulgation of those FHLBank-specific standards in lieu of
applying the Proposal to the FHLBanks. 12 Absent such consultation, it would be unnecessarily
burdensome on the Board (as well as duplicative and unnecessarily burdensome on the
FHLBanks), to design and promulgate prudential standards specific to the FHLBanks’ structure
and mission when the Finance Agency is already positioned to effectively regulate the
FHLBanks in this regard.
Based on the comprehensive regulatory scheme of the Finance Agency, Congress’s call
to the Board to take appropriate action to avoid imposing duplicative requirements, the Board’s
ability to consult with the Finance Agency to implement FHLBank-specific prudential standards,
and the inapplicability of certain standards in the Proposal to the FHLBanks, we ask that the
Board exercise its express authority to specifically exclude the FHLBanks from the Final Rule.
If, notwithstanding the above, the Board decides to adopt final rules that would be
applicable to the FHLBanks, we ask that the Board expressly provide in the Final Rule that no
provision of the rule will apply to the FHLBanks until after the Board has completed a review of
the business model, capital structure, and risk profile of the FHLBanks and makes a
determination as to whether and how (consistent with existing Finance Agency regulations) the
application of the rules should be tailored to the FHLBanks.
9

12 U.S.C. §§ 4614-4618; 12 C.F.R. Part 1229.
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12 C.F.R. Part 1225.
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12 C.F.R. §§ 932.8, 917.3(h)(3)(iii).
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Section 165(b)(4) of the DFA provides that before imposing prudential standards or taking certain other actions
under section 165 that are likely to have a significant impact on a functionally regulated subsidiary or depository
institution subsidiary of a Significant Nonbank, the Board shall consult with each FSOC member that primarily
supervises any such subsidiary with respect to any such standard. While this provision is written in terms of
subsidiaries of a Significant Nonbank, the intent of the provision would appear to call for consultation with an
FSOC member regulator that primarily supervises an institution that is designated as a Significant Nonbank. In the
case of an FHLBank that is designated as a Significant Nonbank this would involve consultation by the Board
with the Finance Agency.
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C. To the extent the Board finds that additional prudential standards may be appropriate for
the FHLBanks, the Board and FSOC should consult with the Finance Agency, and the
Finance Agency should be the entity that promulgates prudential standards that are
specifically tailored to the FHLBanks’ unique mission and structure.
The FHLBanks recognize that if the FSOC were to designate the FHLBanks as
Significant Nonbanks, the Board would perform an assessment of the business model, capital
structure, and risk profile of the FHLBanks and, by order or regulation, tailor the application of
the enhanced standards to the FHLBanks by category, as appropriate.13 Such individual tailoring
would be essential for the FHLBanks and would need to be done before any enhanced prudential
standards are applied to the FHLBanks. We also believe that any such tailoring should be done
by the Finance Agency through the issuance of a proposed rule, rather than by order, to provide
the FHLBanks and others with the opportunity to comment on any proposal before it is issued in
final form.
If the Proposed Rule in its current form were to become applicable to the FHLBanks,
without being specifically tailored to the FHLBanks’ unique statutory structure and mission, the
FHLBanks’ operations and ability to fulfill their mission could be seriously compromised, which
would not serve the purpose of eliminating threats to the financial stability of the U.S. 14 For
example:
•

The Proposal would require that a Significant Nonbank comply with BHC-based capital
requirements within a specified period of being designated as a Significant Nonbank. It
would not be appropriate for the Proposal’s capital requirements to be applied to the
FHLBanks for any period of time without first being specifically tailored to their mission and
structure:
 The capital structure of the FHLBanks is determined by federal statute, and the
FHLBanks are prohibited from issuing the types of capital instruments that are treated as
permanent Tier 1 capital for bank regulatory capital purposes.15
 Congress acknowledged the FHLBanks’ unique capital structure by specifically
exempting the FHLBanks from the leverage and risk-based capital requirements of DFA
Section 171. Congress also authorized the Board to apply different standards to a
Covered Company when the Board determines that its risk-based capital requirements
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77 Fed. Reg. at 957.
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Section 165(a)(2)(A) of the DFA provides that in prescribing enhanced prudential standards under section 165, the
Board may, on its own or, pursuant to a recommendation of the FSOC, differentiate among companies on an
individual basis or by category, taking into consideration their capital structure, riskiness, complexity, financial
activities, size, and any other risk related factors that the Board deems appropriate.
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Federal Home Loan Bank Act Section 6 (12 U.S.C. 1426).
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and leverage limits are not appropriate to the activities of a particular Covered Company.
See DFA § 165(b)(1)(A)(i).
 The FHLBanks’ capital structure is designed to allow the Banks to grow and shrink
depending on the funding and liquidity needs of their members. Specifically, the
FHLBanks are required to design their capital structures so that borrowing members hold
an amount of stock of the FHLBank that is based upon a specified proportion of their
borrowings of advances from the FHLBank. If a member wishes to borrow additional
advances that would result in their stock holdings falling short of this proportion, it must
purchase sufficient stock to satisfy that proportion. This model functioned successfully
during the crisis, and any application of prudential standards not specifically tailored to
this design objective and the FHLBanks’ mission would have inhibited the FHLBanks’
ability to achieve this success.
 The FHLBanks should not be placed into the standard risk-based capital framework,
because that framework does not take into account the FHLBanks’ strong credit risk
protections in making fully collateralized advances. The FHLBanks were structured by
Congress in such a way that they have never had a credit loss on an advance to a member.
 In 2011, the FHLBanks implemented a joint capital enhancement agreement pursuant to
which each FHLBank directs a specified percentage of its net earnings each quarter to a
restricted retained earnings account maintained by each FHLBank.16 This mechanism is
unique to the FHLBanks, and must be addressed in any capital requirements specific to
them.
 If the Proposal’s capital requirements were imposed on the FHLBanks in the present
form, the FHLBanks would become immediately subject to the early remediation
provisions of the Proposal based on their statutorily mandated capital structure, which
could be misinterpreted by the market and otherwise adversely impact the FHLBanks.
We do not believe this result is the intent of the Proposal.
•

The FHLBanks have a unique role as primary liquidity providers to FDIC-insured depository
institutions, credit unions, insurance companies, and community development financial
institutions. The Proposal’s liquidity buffer, contingency funding plan, and stress testing
requirements do not address the complexities of this unique role and would not, therefore,
significantly enhance the safety and soundness of the FHLBanks or effectiveness of the
FHLBanks in achieving their mission.

•

Because the FHLBanks’ function and structure is distinct from that of any other entity, to
provide a meaningful basis for analyzing the FHLBanks’ liquidity planning and capital
protection, stress test scenarios must be specific to the FHLBanks. The Finance Agency has a
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This mechanism has been incorporated, with Finance Agency approval, into each FHLBank’s capital plan.
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full complement of regulations, supervisory tools, and expertise available to it, including the
proposed Finance Agency Prudential Standards, regulations addressing risk management and
other prudential responsibilities (12 C.F.R. Part 917), regulations and guidance regarding
FHLBank liquidity requirements (including 12 C.F.R. §§ 965.3 and 932.8), and recently
promulgated rules including those on FHLBank capital classifications and prompt corrective
action (12 C.F.R. Part 1229), FHLBank conservatorships and receiverships (12 C.F.R. Part
1237), and FHLBank liabilities (12 C.F.R. Part 1270).
•

We note that Proposed Subpart H does not specifically exclude the FHLBanks from the
Proposal’s debt-to-equity limits, but we appreciate the Board’s recognition, in footnote 185,
that the DFA expressly exempts the FHLBanks from any debt-to equity ratio requirement.
We request that Subpart H be revised to include an express exemption that conforms to
footnote 185.

•

The provisions of the early remediation framework in Subpart I would need to be tailored to
address the unique, Congressionally prescribed capital structure of the FHLBanks.

The Board’s proposed prudential standards have embedded within them tools intended to
restrain financial companies that pose a threat to financial stability, particularly in times of crisis.
During the liquidity crisis, the FHLBanks demonstrated that their design was effective in helping
to mitigate the impact of the crisis without application of additional prudential standards. The
FHLBanks should not, therefore, be subject to rules that are not specific to fulfillment of their
mission and structure, or that, for example, may inadvertently restrain their ability to provide
liquidity at a critical moment. The FHLBanks’ purpose and design is unlike any other entity, and
prudential standards applied to the FHLBanks should acknowledge that.
For these reasons, the FHLBanks request that, to the extent the Board finds that
additional prudential standards may be appropriate for the FHLBanks, the Board and FSOC
consult with the Finance Agency to develop, for promulgation by the Finance Agency, prudential
standards that are specifically tailored to the FHLBanks’ unique mission and structure.
II. Prudential Standards as Applied to FHLBank Members and Affiliates
A. The Board should expressly confirm that securities issued or guaranteed by the
FHLBanks, including Consolidated Obligations of the FHLBank System, qualify as
highly liquid assets under Proposed Section 252.51(g)(ii).
The FHLBanks support the Board’s inclusion of securities issued or guaranteed by a GSE
in the definition of “highly liquid assets” that Covered Companies may use to satisfy the
Proposal’s liquidity buffer requirements. In issuing any final Rule, we request that the Board
expressly confirm that securities issued or guaranteed by the FHLBanks, including Consolidated
Obligations of the FHLBank System, qualify as highly liquid assets under Proposed Section
252.51(g)(ii). FHLBank Consolidated Obligations, like Treasuries, are recognized as safe and
highly liquid investments and could serve as a source of emergency liquidity for investor
Significant Nonbanks during times of crisis. In recent years, the FHLBanks have regularly issued
over $1 trillion in Consolidated Obligations annually, and in 2008 during the credit crisis, the
9

FHLBanks issued over $3 trillion in Consolidated Obligations. At December 31, 2011, the
FHLBanks had approximately $690 billion in Consolidated Obligations outstanding.
The CFTC, in a December 2011 final rule, included debt of GSEs, such as FHLBank
Consolidated Obligations, in the list of permitted investments for customer funds held as
collateral by futures commission merchants and derivatives clearing organizations. In its
commentary regarding this final rule, the CFTC noted that comments to its proposed rule had
been submitted by market participants in support of using FHLBank debt as a safe and liquid
investment option and acknowledged how well the FHLBanks performed during the most recent
financial crisis.17
We note that securities issued or guaranteed by the FHLBanks, including Consolidated
Obligations of the FHLBank System, qualify as highly liquid assets because they are securities
issued by GSEs. The term “U.S. government-sponsored entity” is defined in section 252.51(p) of
the Proposal and means an entity originally established or chartered by the U.S. government to
serve public purposes specified by Congress, but whose obligations are not explicitly guaranteed
by the full faith and credit of the U.S. government. The FHLBanks satisfy this definition. Section
3 of the FHLBank Act directs the FHFA to establish the FHLBanks as federally chartered
entities, and section 10 of the FHLBank Act establishes the primary mission of the FHLBanks
which is to make advances to their members for the purpose of providing funding for residential
housing finance and for small businesses, small farms and small agri-businesses.18
B. The Final Rule should expressly:
1. Exclude investments in FHLBank Consolidated Obligations and FHLBank capital stock
from single-counterparty credit limits in Proposed Section 252.97(a)(2), and
2. Include FHLBank Consolidated Obligations as eligible collateral under Proposed Section
252.95(c)(2).
We acknowledge and support the Board’s exclusion of the FHLBanks from the singlecounterparty credit exposure limits of the Proposal. We appreciate the Board’s implicit
recognition that, if applied to the FHLBanks, the exposure limits would have significantly
impeded the FHLBanks’ ability to perform their core function: making advances to members in
support of home mortgage financing and community lending.
The FHLBanks believe that Proposed Section 252.97(a)(2) should expressly exclude
investments in FHLBank Consolidated Obligations and FHLBank capital stock from the
Proposal’s single-counterparty credit limits for Covered Companies. The credit quality of
FHLBank Consolidated Obligations warrants their exclusion. This exclusion is critical not only
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See Investment of Customer Funds and Funds Held in an Account for Foreign Futures and Foreign Options
Transactions (December 19, 2011)(76 Fed. Reg. 78776, 78779).
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12 U.S.C. §§ 1423 and 1430(a)(2). The FHLBanks also may make advances to certain nonmembers, including
state housing finance agencies, to support residential housing lending. 12 U.S.C. § 1430b.
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to ensure that the FHLBanks’ Consolidated Obligations remain at least in parity with the debt of
the Enterprises,19 but also to ensure that FHLBank members are not indirectly limited in their
ability to borrow from the FHLBanks due to a member’s (or its affiliates’) investments in
Consolidated Obligations and FHLBank capital stock. The Board could implement this exclusion
by replacing Proposed § 252.97(b) with the following:
(b) Exemption for Federal Home Loan Banks. For purposes of this subpart:
(1) A covered company does not include any Federal Home Loan Bank. and
(2) Federal Home Loan Bank Consolidated Obligations and capital stock are
excluded from the calculation of gross credit exposure in section 252.94.20
If Consolidated Obligations and FHLBank capital stock are not excluded from the
Proposal’s credit exposure limits, the Proposal could be interpreted to require that a Member
Group’s investment in Consolidated Obligations be aggregated with the member’s FHLBank
capital stock purchases to determine the Member Group’s total credit exposure to the
FHLBank.21 (For ease of reference, “Member Group” is used in this discussion to mean an
FHLBank member, its affiliates, and their affiliated Covered Company.) Members must hold
capital stock and, as needed, purchase additional capital stock as a condition of every borrowing
from an FHLBank (in a specified proportion to the borrowing). The Proposal’s credit exposure
limits could have the indirect effect of limiting a member’s ability to borrow from an FHLBank,
if a borrowing would cause its aggregate holdings of Consolidated Obligations and FHLBank
capital stock to exceed those limits. Considering that the Board has included Consolidated
Obligations within the definition of “highly liquid assets,” presumably based on their implied
government-support and low-risk characteristics, including the FHLBanks’ joint and several
liability, it would seem consistent to exclude Consolidated Obligations from the singlecounterparty credit limits. Moreover, we note the FHLBanks are organized like cooperatives, and
their capital stock may only be issued, transferred, repurchased or redeemed by the FHLBank at
its stated par value (subject to certain conditions),22 so an investment by a member in an
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Under the Proposal, “Direct claims on, and the portions of claims that are directly and fully guaranteed as to
principal and interest by Fannie Mae and Freddie Mac, only while under conservatorship or receivership of the
Federal Housing Finance Agency,” are expressly excluded from the credit exposure limits. See
Proposed § 252.97(a)(2).
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We note that the Proposal implements DFA Section 165(e)(6) by expressly excluding the FHLBanks as Covered
Companies for purposes of single-counterparty credit limits. We believe the purpose of the statutory and
regulatory exemption is to ensure that FHLBanks are not limited in their ability to lend to members and fulfill the
FHLBanks’ mandated mission. The FHLBanks believe the statutory exemption should also be interpreted to
extend to member exposure to the FHLBanks (in the form of members’ investments in Consolidated Obligations
and FHLBank capital stock), in order to take into account the entire functional relationship among the
FHLBanks, their members, and their affiliated Covered Companies and to preclude any indirect limitation on a
member’s ability to borrow from an FHLBank. We believe that doing so is consistent with the statutory language
of section 165(e)(6) of the DFA, which broadly states that subsection 165(e) “shall not apply to any federal home
loan bank,” indicating that Congress intended to exclude the FHLBanks from the single counterparty credit
limits in their capacity as obligors as well as creditors.
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The FHLBanks recognize that the Board has reserved the right to exclude “any additional obligations issued by a
U.S. government sponsored entity as determined by the Board.” Id.

22

12 C.F.R. §§ 931.1 and 931.6 – 931.7.
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FHLBank’s capital stock does not create the market risk found in investments in other types of
securities. By excluding from the single-counterparty credit limits low-risk investments in
FHLBank Consolidated Obligations and capital stock, the Board would avoid the possibility that
a Member Group’s holdings of such investments could constrain the associated member’s ability
to borrow from its FHLBank.
The indirect limit on advances that could result from the inclusion of Consolidated
Obligations and FHLBank capital stock as a source of credit exposure could also be artificially
amplified because FHLBank Consolidated Obligations are FHLBank System obligations and are
not ascribable to any particular FHLBank. If an FHLBank’s member (or its Member Group)
holds Consolidated Obligations in its investment portfolio, those Consolidated Obligations
should not be counted solely as the obligations of that member’s FHLBank for purposes of the
single counterparty credit limits, because they are the joint and several obligation of all twelve
FHLBanks. As joint and several obligations, Consolidated Obligations are not, and should not be
considered, the obligations of a “single counterparty” for purposes of single counterparty credit
limits, and should be exempted from the applicability of those limits.
Accordingly, we believe that the Final Rule should expressly exclude investments in
FHLBank Consolidated Obligations and FHLBank capital stock from the single-counterparty
credit limits in Proposed Section 252.97(a)(2). We believe that the Congressionally established
mission of the FHLBank System – to provide liquidity to member institutions to support home
mortgage finance and community lending – together with the characteristics and treatment of the
FHLBank capital stock and FHLBank System Consolidated Obligations make this exemption
from the counterparty credit exposure limits in the public interest and consistent with the purpose
of section 165(e) of the DFA. FHLBank Consolidated Obligations should continue to be
available to financial institutions as low-risk, highly liquid investments that do not, when
coupled with a member’s purchase of FHLBank stock, result in limits on a member’s ability to
borrow from an FHLBank or to further invest in Consolidated Obligations.
The FHLBanks also believe that Proposed 252.95(c)(2) should specifically identify
FHLBank Consolidated Obligations as eligible collateral for use in determining net credit
exposure under Proposed 252.95(c).
C. The Final Rule should expressly indicate that excess collateral subject to an FHLBank
blanket lien is “unencumbered” for purposes of Subpart C.
Proposed Section 252.57(a) provides that a Covered Company may only include
“unencumbered” assets in its liquidity buffer as that term is defined in Proposed Section
252.51(n). Pursuant to their long-standing, Congressionally-mandated collateralized lending
programs, FHLBanks require certain members to pledge a blanket lien on member assets, in
order to ensure that sufficient collateral is readily available when the members need to access
their FHLBank borrowing capacity. The blanket lien is an important part of FHLBank pledge
requirements that positioned the FHLBanks to lend quickly and efficiently throughout the
liquidity crisis. During the crisis, Federal Reserve Banks and FHLBanks worked together to
enter into subordination agreements, as needed, to allocate collateral subject to blanket liens.
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The Proposal could be interpreted as disqualifying all of the highly liquid assets of an
FHLBank member subject to an FHLBank blanket lien as counting toward a Covered
Company’s liquidity buffer, even if those assets are not required to support that member’s thenoutstanding FHLBank advances. This result could be highly burdensome to Covered Companies
and their FHLBank member subsidiaries and would be contrary to the purpose of Proposed
Subpart C. FHLBank members pledge their assets to an FHLBank pursuant to a blanket lien to
obtain access to liquidity in the form of FHLBank advances and FHLBank borrowing capacity. It
would be contrary to the purpose of Proposed Subpart C to curb a Covered Company’s ability to
use its assets to obtain access to FHLBank advances and borrowing capacity. Assets pledged to
an FHLBank pursuant to a blanket lien constitute “excess collateral” when the assets are not
required by the FHLBank as collateral for outstanding advances and other extensions of credit;
we believe that such excess collateral should be deemed “unencumbered” for purposes of
Subpart C, regardless of an FHLBank’s blanket lien.
One solution would be to add the following to Proposed Section 252.51(n):
For purposes of this Subpart C, highly-liquid assets pledged to an FHLBank pursuant
to a blanket lien that the FHLBank does not require as collateral for outstanding
advances and other extensions of credit are deemed unencumbered.
D. The Final Rule should expressly indicate that a Covered Company may include access to
FHLBank advances:
1. In short-term liquidity ratios as part of the liquidity buffer required by Proposed Section
252.57, and
2. As a primary funding source in the Contingency Funding Plan required by Proposed
Section 252.58.
Proposed Section 252.57 requires Covered Companies to maintain a 30-day liquidity
buffer of highly liquid assets that are unencumbered. We believe access to FHLBank advances
should be recognized in the Final Rule as a source of liquidity for purposes of the liquidity buffer
that is includable in a Covered Company’s short-term liquidity ratios. FHLBank borrowing
capacity proved to be a vital source of liquidity during the liquidity crisis and should be
recognized as a potential short-term liquidity buffer, either as a highly liquid asset or as another
appropriate funding source. The FHLBanks believe the Covered Company should be permitted
to determine the weight that FHLBank borrowing capacity should be given in fulfillment of the
Company’s liquidity buffer requirements.
Section 252.58 of the Proposal requires that every Covered Company establish and
maintain a contingency funding plan (“CFP”) that sets out its strategies for addressing its
liquidity needs during a liquidity stress event. Among other things, a CFP must identify
alternative funding sources that the Covered Company may use during a liquidity stress event. In
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the Preamble, discount window credit as provided by the Federal Reserve Banks is explicitly
identified as a potential source of funds in such an event.23
As discussed above, Congress has designed the FHLBank System to serve as a source of
liquidity to depository institutions and other providers of residential housing finance, and the
FHLBanks have successfully fulfilled this role for eighty years through several liquidity stress
events, including the latest financial crisis. Based on Congressional intent and the historical
record of the FHLBanks’ performance, we believe that Covered Companies should be able to
include access to FHLBank advances by their subsidiaries as a liquidity buffer and as part of
their CFP. We ask the Board to explicitly indicate in the Final Rule that access to FHLBank
advances may be included by a Covered Company as part of its required liquidity buffer and in
its CFP.
We note that, to the extent an FHLBank member’s borrowing capacity is based on highly
liquid assets pledged to the FHLBank, members should not be permitted to count the same assets
in satisfaction of the liquidity buffer requirement twice, once as unencumbered highly liquid
assets (as discussed in Section II.C. above) and a second time as FHLBank borrowing capacity
obtained by the pledge of those same highly liquid assets to an FHLBank. Covered Companies
should be permitted to determine whether to count assets toward satisfaction of the liquidity
buffer requirements either directly, as highly liquid assets, or indirectly, as FHLBank borrowing
capacity. The Board should specifically prohibit double counting of assets in the final rule or
subsequent guidance.
E. The Final Rule should clarify that, for purposes of Subpart D’s single-counterparty credit
exposure limits, an FHLBank member does not have “control” of an FHLBank by owning 25
percent of the FHLBank’s capital stock.
The FHLBanks believe the Board should modify Proposed § 252.92(i) to exempt from
the definition of “control” an FHLBank member’s ownership of FHLBank capital stock, even if
that ownership exceeds one or both of the definition’s 25% thresholds. As cooperative structures,
the FHLBanks are owned by their members, who are also their customers/borrowers. The
percentage of an FHLBank’s capital stock that is owned by a particular member is largely a
function of that member’s borrowings from the FHLBank as a proportion of all members’
borrowings; the percentage may fluctuate as those borrowings increase and decrease. Moreover,
even if a member’s stock ownership at a point in time were to exceed 25% of a class of the
FHLBank’s voting stock, or 25% of the FHLBank’s total equity, the FHLBank is statutorily
prohibited from giving that member preferential treatment (12 U.S.C. §1427(j)), and that
member is statutorily precluded from voting its shares in the election of directors to the extent
that such shares exceed the average number of shares required to be held (as of the end of the
prior year) by all members in that member’s state (12 U.S.C. §1427(b)(1)). Consequently, an
FHLBank should not be considered “controlled” by (which, by virtue of §252.92(jj), would make
the FHLBank a subsidiary of) a member whose stock ownership exceeds 25% of the FHLBank’s
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capital stock or 25% of a class of the FHLBank’s voting stock for purposes of calculating that
member’s single counterparty credit exposure limits.
* * * * *
We appreciate this opportunity to provide comment on this important Proposal and
further appreciate your consideration of our comments
Sincerely,

Federal Home Loan Bank of Atlanta

Federal Home Loan Bank of Boston

W. Wesley McMullan
President and Chief Executive Officer

Edward A. Hjerpe III
President and Chief Executive Officer

Federal Home Loan Bank of Chicago

Federal Home Loan Bank of Cincinnati

Matthew R. Feldman
President and Chief Executive Officer

David H. Hehman
President and Chief Executive Officer

Federal Home Loan Bank of Dallas

Federal Home Loan Bank of Des Moines

Terry Smith
President and Chief Executive Officer

Richard S. Swanson
President and Chief Executive Officer

Federal Home Loan Bank of Indianapolis

Federal Home Loan Bank of New York

Milton J. Miller II
President - Chief Executive Officer

Alfred A. DelliBovi
President and Chief Executive Officer
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Federal Home Loan Bank of Pittsburgh

Federal Home Loan Bank of San Francisco

Winthrop Watson
President & Chief Executive Officer

Dean Schultz
President and Chief Executive Officer

Federal Home Loan Bank of Seattle

Federal Home Loan Bank of Topeka

Michael L. Wilson
President and Chief Executive Officer

Andrew J. Jetter
President and Chief Executive Officer

16

EXHIBIT A
Comment Letters from the FHLBanks
December 19, 2011
November 5, 2010

17

